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THE DILEMMA SURROUNDING 
THE PAYMENT OF DUES TO 
STATUTORY AUTHORITIES 
UNDER INSOLVENCY AND 
BANKRUPTCY CODE, 2016

The treatment and position of statutory 

creditors having a statutory charge in 

insolvency proceedings gained criticality 

at the first instance upon passing of the 

judgment by the Hon’ble Supreme Court 

in the matter of STATE TAX OFFICER (I) 

VERSUS RAINBOW PAPERS LTD. 2022 SCC 

ONLINE SC 1162 (Rainbow Papers Case). 

The issue before the Hon’ble Supreme Court 

was whether in terms of Section 48 of the 

Gujarat Value Added Tax Act, 2003, the State 

Government shall be treated as a “Secured 

creditor” of the company undergoing 

insolvency proceedings. It is to be noted 

that Section 48 of the GVAT Act which came 

up for interpretation before the Hon’ble 

Supreme Court in the said matter provides 

that any amount payable to the government 

shall constitute a first charge on the property 

of such dealer (company in this case). 

After considering the provisions of the 

Insolvency and Bankruptcy Code and GVAT 

Act, the Hon’ble Supreme Court held the 

following:

1. The State is a secured creditor under the 

GVAT Act. Section 3(30) of the IBC defines 

secured creditor to mean a creditor in 

favour of whom security interest is created. 
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Such security interest could be created by 

operation of law. The definition of secured 

creditor in the IBC does not exclude any 

Government or Governmental Authority. 

2. Section 48 of the GVAT Act is not contrary 

to or inconsistent with Section 53 or any 

other provisions of the IBC. Under Section 

53(1)(b)(ii), the debts owed to a secured 

creditor, which would include the State 

government under the GVAT Act, are to rank 

equally with other specified debts including 

debts on account of workman’s dues 

for a period of 24 months preceding the 

liquidation commencement date.

3. If the resolution plan excludes statutory 

dues payable to government or a 

government authority or legal authority, 

altogether, the NCLT is bound to reject such 

resolution plan.

4. The Committee of Creditors (“CoC”), 

which might include financial institutions 

and other financial creditors, cannot secure 

their own dues at the cost of statutory dues 

owed to any Government or Governmental 

Authority or for that matter, any other dues.

Therefore, as per the observations made by 

the Hon’ble Supreme Court in the matter 

of Rainbow Papers (supra), the statutory 

authorities are to be treated at par with 

other secured lenders (like banks etc.) if such 

statutory authorities have a security interest 

by MS. MANEESHA DHIR, Managing Partner, 
MS. VARSHA BANERJEE, Partner and 
MS. UDITA SINGH, Associate
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over the assets of the company, by virtue of 

any statutory provision. 

The judgment in the matter of Rainbow 

Papers (Supra), was thereafter, interpreted in 

the following judgments:

1. The Hon’ble Supreme Court, in the matter 

of Paschim Anchal Vidyut Vitran Nigam 

Limited versus Raman Ispat Pvt. Ltd. 

2023 SCC OnLine SC 842 held that the 

observations made in the matter of Rainbow 

Papers (supra) are to be confined to the 

facts of that case alone. The Hon’ble SC held 

that whilst the GVAT Act creates first charge 

in favour of the State, the separate and 

distinct treatment of amounts payable to 

secured creditor on the one hand, and dues 

payable to the government on the other 

under the waterfall mechanism in Section 

53 clearly signifies Parliament’s intention 

to treat the latter differently - and in the 

present case, having lower priority.

2. In the matter of State Tax versus Ashish 

Chhawchharia, Resolution Professional for 

Jet Airways, it was held that the judgment 

of Rainbow Papers (Supra) cannot be 

applied to the dues to Department of State 

Tax (GST) since the Maharashtra GST Act, 

2017 provides that the first charge on the 

property of taxable person (Company) is not 

applicable in case of initiation of Corporate 

Insolvency Resolution Process (CIRP) of such 

Company.

Conclusion
The analysis of Rainbow Papers Case, 

can thus be said to be applicable only in 

such cases where the statutory provision 

creates first charge in favour of the relevant 

government or statutory authority. Rainbow 

Papers Case does not per se be read in a 

manner to argue that all government dues 

will be secured dues under all circumstances. 

Basis the Supreme Court’s view in 

Rainbow Papers Case, the classification of 

government dues on a broader parameter 

will have to be undertaken in a two-pronged 

manner as follows:

Step 1: Examination of the provisions of the 

governing legislations (both Central and 

State) to ascertain whether or not a charge 

(Statutory in nature) is created in favour 

of the relevant government and statutory 

authority in respect of their claim. Recently, 

the Hon’ble Supreme Court in the matter 

of Greater Noida Industrial Development 

Authority v Prabhjit Singh Soni & Anr, 

Civil Appeal No.7590-7591 of 2023, order 

dated 12.02.2024 recognised Greater Noida 

Authority as the owner of land of real estate 

project as a secured creditor and sent back 

the approved Resolution Plan for appropriate 

treatment of the Authority.   

Step 2: Whether or not the provisions of 

such governing legislation are expressly 

made subject to IBC or have a provision 

pursuant to which IBC is given primacy. If 

the concerned governing legislation creates 

a charge and is not subject to IBC (as was 

the case in the relevant statute which was 

the subject matter in Jet Airways), then such 

statutory authority will have to be classified 

as a “secured creditor” for the purposes of 

Section 53 and accordingly, will be eligible 

for distribution in terms of Section 53(1)(b) 

(ii) of the IBC.

The Resolution Professional, accordingly, are 

now required to analyse and review statutory 

claims and dues on a case to case basis to 

ascertain the position of such creditors in the 

waterfall mechanism as provided in the Code 

to ensure protection of stakes and rights of 

such statutory creditor.  
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Dilemma Surrounding The Resolution Of 

Go Air by Varsha Banerjee https://www.

outlookindia.com/hub4business/dilemma-

surrounding-the-resolution-of-go-air

Decoding BRSR Disclosures For FY 23-

24 Onwards by Sonal Verma, Partner and 

Anshita Agarwal, Associate 

https://www.mondaq.com/india/human-

rights/1461460/decoding-brsr-disclosures-

for-fy-23-24-onwards

Ms. Maneesha Dhir receives the Managing 

Partner of the Year (Female) by The 

Economic Times 

https://legal.economictimes.indiatimes.com/

news/industry/winners-of-the-1st-edition-of-

et-legal-awards-2023/105726384 

Our Founder & Managing Partner Alok Dhir 

shared his views with MINT HT Media Ltd. 

in a story titled New hope for bankrupt Go 

Air as Ajay Singh, Sky One submit bids for 

the airline. Have an interesting read through: 

https://lnkd.in/gV3BF6ar

Dhir & Dhir’s Partner Varsha Banerjee’s views 

on Dilemma Surrounding The Resolution Of 

Go Air is published in Outlook India 

https://www.outlookindia.com/business-

spotlight/supreme-court-upholds-nclat-

order-wrt-counting-of-votes-of-real-estate-

allottees 

Supreme Court Upholds NCLAT Order wrt 

counting of Votes of Real Estate Allottees 

https://www.republicworld.com/initiatives/

supreme-court-upholds-nclat-order-wrt-

counting-of-votes-of-real-estate-allottees/

Navigating the Legal Labyrinth: Unpacking 

the Supreme Court’s Verdict in Greater Noida 

Industrial Development Authority Vs Prabhjit 

Singh Soni 

https://www.moneycontrol.com/news/brand-

connect/navigating-the-legal-labyrinth-

unpacking-the-supreme-courts-verdict-

in-greater-noida-industrial-development-

authority-vs-prabhjit-singh-soni-12489401.

html 

Navigating the legal and ethical implications 

of AI 

https://www.dailypioneer.com/2024/

columnists/navigating-the-legal-and-ethical-

implications-of-ai.html#:~:text=The%20

issues%20of%20bias%20and,in%20the%20

application%20of%20AI 

“AI For Good: India And Beyond” - A Book 

Navigating The Legal Landscape Of AI by 

Maneesha Dhir and Sonal Verma 

https://www.outlookindia.com/

hub4business/ai-for-good-india-and-beyond-

a-book-navigating-the-legal-landscape-of-ai  

 

https://www.livelaw.in/book-reviews/ai-

intellectual-property-rights-rmlnlu-eu-ai-

act-258379 
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AWARDS & ACCOLADES
4th May, 2024 - Maneesha Dhir, Managing Partner, has been honoured with the Lawyer of the  

Year Award for Insolvency & Restructuring at the 13th Annual Legal Era Awards 2023-2024! 

12th May, 2024 - Dhir & Dhir Associates won ESG Law Firm of the Year at the 

5th Annual BW Legal Leader Awards



Ms. Maneesha Dhir, has been honored with the prestigious The Economic Times Legal 

Award for Managing Partner of the Year 2023 (Female). This esteemed accolade was 

bestowed at the Economic Times ‘Global Legal Conventional’ in Mumbai. https://legal.

economictimes.indiatimes.com/news/industry/winners-of-the-1st-edition-of-et-legal-

awards-2023/105726384

https://legal.economictimes.indiatimes.com/news/industry/winners-of-the-1st-edition-of-et-legal-awar
https://legal.economictimes.indiatimes.com/news/industry/winners-of-the-1st-edition-of-et-legal-awar
https://legal.economictimes.indiatimes.com/news/industry/winners-of-the-1st-edition-of-et-legal-awar
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23rd March, 2024 - Sonal Verma, BA, LL.M (UK), Partner & Global Leader (Markets & 

Strategy) Dhir & Dhir Associates graced the prestigious G20 Conclave, jointly organized 

by the American Bar Association, Harvard Law School Center on the Legal Profession and 

Jindal Global Law School (JGLS) & Jindal Global Centre for G20 Studies on the theme "Role 

of Lawyers and the Legal Profession in the Economic Development of G20 Countries".

20th Feb, 2024 - Managing 

Partner, Maneesha Dhir spoke at 

a Webinar titled INSOL Focus 

Webinar: Navigating cross-

border insolvency recognition 

in Asia - Current Landscape and 

Future perspective organized 

by INSOL International. The 

webinar was Moderated by 

Veronica Chan, Tanner De 

Witt, Hong Kong PRC and 

other esteemed panellists 

including Meiyen Tan, Ascendant 

Legal/Norton Rose Fulbright, 

Singapore, Lingqi Wang, Fangda 

Partners, PRC and Tiffany Wong, 

Alvarez & Marsal, Hong Kong 

PRC.



19th March, 2024 - Guest lecture by Ms. Maneesha Dhir, on Artificial Intelligence at Dr. Ram 

Manohar Lohiya National Law University campus, Lucknow 

19th Feb, 2024 - Sonal Verma, Partner - ESG Advisory shared his views with other eminent 

speakers over an enriching and insightful round table discussion hosted at the prestigious 

Hotel Taj Mahal, New Delhi, marking a significant milestone in the dialogue around Corporate 

and ESG (Environmental, Social, and Governance) practices. This event was a collaborative 

effort between OP Jindal University and Pace University, USA, bringing together the 

brightest minds from academia, law, and business sectors.



17th Feb, 2024 - At Dhir & Dhir Associates Environment, Social and Governance (ESG) 

remains a major commitment. Sonal Verma, Partner - ESG Advisory addressed The Institute 

of Company Secretaries of India, Navi Mumbai Chapter of WIRC audience recently.

9th Feb, 2024 – Ms. Naveli Reshamwalla, Associate Partner at Dhir & Dhir Associates, graced 

the stage as a panellist at the prestigious MANTHAN 9.0. This annual event was organized 

by the Internship and Placement Committee (IPC) of Dr. Ram Manohar Lohiya National Law 

University, Lucknow.
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RANKINGS



12 T h e  H o r i z o n  N e w s l e t t e r



PODCASTS - ESG DECIBELS



NEW DELHI 
D 55, Defence Colony, New Delhi - 110 024, India 

T: +91 (11) 42410000 
E: delhi@dhirassociates.com

MUMBAI 
21 & 22, 3rd Floor, Onlooker Building, 

Sir P.M. Road, Fort, Mumbai - 400001, India 
T: +91 (22) 67472284 

E: mumbai@dhirassociates.com

HYDERABAD 
#30, First Floor, Raghava Ratna Towers, Chirag Ali Lane, 

Abids, Hyderabad - 500001, India 
T: +91 (40) 42208077 

E: hyderabad@dhirassociates.com

JAPAN 
Vent Vert Toyohashi, Centre 302, 1-3-1, Maeda Minami-machi 

Toyohashi-shi, Aichi-ken 440-0851, Japan 
T: +81 (0532) 218586 

E: japan@dhirassociates.com

Disclaimer: Dhir & Dhir Associates provides knowledge updates solely for informational purposes. It is 
not intended to constitute, and should not be taken as legal advice, or a communication intended to solicit 
or establish commercial motives with any. The firm shall not have any obligations or liabilities towards any 
acts or omission of any reader(s) consequent to any information contained herein. The readers are advised 

to consult competent professionals in their own judgment before acting on the basis of any information 
provided hereby. Should you have any queries, please feel free to contact us at editor@dhirassociates.com

Dhir & Dhir Associates is a leading full-service law firm in India serving as a single-window legal and regulatory 
advisor globally. It has offices in New Delhi, Mumbai, Hyderabad and a representative office in Japan. The 

firm’s areas of practice include Restructuring and Insolvency, Corporate/Commercial Advisory and M&A, Real 
Estate, Banking and Finance, Dispute Resolution, Capital Markets, Infrastructure & Energy, Environmental, 

Social & Governance, IPR, Technology, Media & Telecommunications, Employment Law and Consumer Law.


