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ONe of the more arduous tasks in the
liquidation process under the insol-
vency and Bankruptcy Code, 2016
(iBC) has been the realisation of pe-
culiar assets such as sundry debts, in-
cluding refunds from Government and
its agencies; contingent receivables,
disputed receivables, sub-judice re-
ceivables, disputed assets (where legal
ownership is not clear), and assets un-
derlying proceedings for preferential,
undervalued, extortionate credit and
fraudulent transactions. Since these
assets are not easily realisable and are
often associated with an indefinite
waiting time frame, they are referred
to as ‘not readily realisable assets’
(NRRA) as reflected by the insolvency
and Bankruptcy Board of india (iBBi)
in their Discussion Paper on Corpo-
rate Liquidation Process dated August
26 this year.

NRRA in terms of value and time
are quite uncertain which has led to
difficulties in swiftly closing the liqui-
dation process of a corporate debtor
within the prescribed timeline of one
year as mandated by Regulation 44(1)
of the insolvency and Bankruptcy
Board of india (Liquidation Process)
Regulations, 2016 (‘Liquidation
Process Regulations’). the liquidator
is expected to act with a sense of ur-
gency in completion of the liquidation
process to ensure that the creditors
are able to realize the maximum pos-
sible value of the assets of the corpo-
rate debtor as the longer such assets
are withheld from being realized, the
more their value depreciates to the
detriment of the stakeholders. hence,
the presence of the NRRA in the liqui-
dation estate serves as a hindrance to
this goal.

to facilitate quick closure of the liq-
uidation process, ensure realisation of
maximum possible value by the stake-
holders, and accommodate creditors
who may not be willing to wait for
completion of liquidation process for

realization of debt, iBBi inserted Reg-
ulation 37A to the Liquidation Process
Regulations on November 13, 2020.
this newly inserted provision specifi-
cally allows for the liquidator to assign
or transfer a NRRA to a person eligible
to submit a resolution plan in the res-
olution process of the corporate
debtor in accordance to Regulation
31A in a transparent manner. 

iBBi in their Discussion Paper in-
dicated that it is worth considering as-
signment of NRRA for whatever
amount the market is willing to pay
and distribute the same among stake-
holders and close the liquidation
process swiftly. Additionally, the liq-
uidator can assign statutory rights of
action to third parties to benefit the
stakeholders when the liquidation es-

tate is insufficient to fulfil the debts.
So the course of action is that the

liquidator is to first attempt to sell the
assets at the first instance, failing
which they may assign or transfer an
asset to any person, in consultation
with the stakeholders’ consultation
committee (SCC), and failing which
they may then distribute the undis-
posed of assets amongst stakeholders
in accordance to Regulation 38 of the
Liquidation Process Regulations, with
the approval of the Adjudicating Au-
thority.

to undertake the assignment of NR-
RAs, as suggested in the Discussion Pa-
per, there exists two options i.e. ab-
solute assignment and assignment
with recompense facility.

in absolute assignment, assignment

of NRRAs will be absolute and the as-
signee would have right over the assets
and any action related thereto. the as-
signment would also include the trans-
fer of all the legal rights, remedies and
power to bring the action to an end
(such as settlement) without the in-
terference of the assignor (liquidator). 

Differing from this, assignment with
recompense facility will allow the liq-
uidator to assign the asset with an ini-
tial price. Any subsequent net discov-
ery (i.e. value realised less costs
incurred in the recovery process) of
the value over and above
the initial price would
be shared between as-
signee and the assignor,
as per terms of the as-
signment. if the liquida-
tor assigns a right of ac-
tion for a share of the
winnings or any similar
terms which are less
than absolute, the cor-
porate debtor or the liq-
uidator are exposed to a
claim for adverse costs
in the event of an unsuccessful claim.
thus, the liquidator has to be cautious
in the terms of assignment agreement
and needs to take adequate safety
measures with regard to unsuccessful
action while opting for an assignment
agreement with recompense facility.
Such a cautious approach may entail
sharing only in a successful recovery
and the assignee bearing the costs of
an unsuccessful action. Additionally,
the liquidator has to account for dis-
tribution in the terms of assignment,
in case the share of assignment pro-
ceeds is received later than the disso-
lution of the corporate debtor.

For an effective assignment, the
iBBi in their Discussion Paper recom-
mended that the liquidator deliberates
assignment of NRRA with the SCC,
who may have access to relevant
records and information such as the
existence of valid cause of action, its
value, action to be taken to recover

such value, probability of the defen-
dant entering into settlement, assess-
ing if the assignment is in the best in-
terest of the creditors and corporate
debtor, reasonableness and fairness of
the assignment, market evaluation and
other available alternatives.

Regulation 37A implemented the
recommendation of the iBBi and
mandated that the SCC is consulted in
accordance to Regulation 31A prior to
such assignment or transfer. interest-
ingly, while the SCC may advise the
liquidator, the advice of the SCC is not

binding on the liq-
uidator. thus, after
the consultation with
SCC the liquidator
can take a decision
contrary to the views
expressed by SCC,
provided the reasons
for taking a contrary
decision is recorded in
the report submitted
to the Adjudicating
Authority.

Overall, the liquida-
tor has to act in a fair, reasonable man-
ner in good faith, in the best interest
of the liquidation estate, seek maxi-
mum consideration for assignment,
consult the SCC, not to transfer the as-
set to a person not eligible to submit a
resolution plan as under Section 29A
of iBC and undertake the assignment
ideally through auction or otherwise
on arm’s length basis. 

the amendment is undoubtedly a
welcome move as the newly inserted
provision of Regulation 37A allowing
the assignment of NRRA further en-
sures a clean and efficient close of the
liquidation process in an expedited
manner with the effective dissolution
of the entity and realization of the as-
sets attained in its maximum without
the burden of prolonged pending un-
certain recoveries of NRRA.

(The author is an advocate & Princi-
pal Associate, Dhir & Dhir Associates)
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With the emergence of recovery indicators, the
hospitality sector has also witnessed a revival in
room night demand in the last quarter of 2020, as
compared to the previous quarters of the year,
global professional serv-
ices firm JLL has said in a
report.

According to JLL, occu-
pancy levels have grown
month-on-month since
September 20 to cross 35
per cent sector-wide in
November 2020 (as per
StR or Smith travel Re-
search data), which is the highest since the begin-
ning of the nationwide Covid-19 lockdown in March
2020.

the revival of the sector has primarily been
driven by leisure ‘revenge travel’ during weekends
and the festival season, weddings and food and bev-

erage demand, the report said.
Goa, india’s most sought-after leisure market,

witnessed considerable growth in recent months
achieving a market-wide occupancy level of almost
55 per cent in November 20. Luxury and upper up-
scale hotels in Goa performed well in November

20, achieving healthy occupancy
levels ranging between 60 and 70
per cent as compared to occu-
pancy levels in November 2019
that ranged between 65 and 75
per cent.

“Domestic business travel is
expected to pick-up pace from
March-April 2021 onwards, as
employees return to workplaces

and travel advisories by companies are softened.
Additionally, domestic leisure will continue to drive
occupancies across the country. F&B demand will
continue to grow as eating out will increase albeit
cautiously,” said Jaideep Dang, Managing Director,
hotels and hospitality Group, South Asia, JLL.

With regards to investments in the sector, 2020
started on a good note with two large transactions
totalling Rs 547 crore. Despite investment activity
being paused since March 20, there are emerging
signs of re-valuations and a slow demand revival,
improvised cost structures and reduced profit levels
in the next two years. Serious investors are giving
prominence to debt service ratios, operating costs
and suppressed demand from corporate travel, con-
ventions, conferences and exhibition business, JLL
said.

Furthermore, travel restrictions preventing site
inspections and poor visibility of future revenue
streams have added on to timelines of investment
sales. investors are mostly inclined to evaluate op-
erational assets in key markets rather than green-

field developments. this trend is witnessed across
india, according to the report.

investors will likely firm up investment decisions
as performance cycle picks up and fear of missing
good deals may drive the investment activity, JLL
said adding that in 2021 expectations are that do-
mestic travel will pick up pace from March-April
and onwards. Large restaurants in hotels with all
necessary health and hygiene protocols could start
seeing the benefits from this demand and wedding
ceremonies will likely take centre stage again pro-
viding seasonal impetus to the hospitality sector.
Furthermore, repurposing of brownfield hotel as-
sets for alternate uses such as co-living, senior living
and student housing facilities may start happening,
subject to demand in specific markets. (iANS) 
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