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PERMISSIBLE PREARBITRAL JUDICIAL 
INTERVENTION CONUNDRUM

The Arbitration and Conciliation Act, 1996 (“1996
Act”) was promulgated with the main objective
of making provision for an arbitral procedure
which is fair, efficient and capable of meeting the
needs of the specific arbitration. It also
minimized the supervisory role of courts in the
arbitral process and to permit an Arbitral
Tribunal to use mediation, conciliation or other
procedures during arbitral proceedings for
settlement of disputes.

Under Section 11(6), the Chief Justice of the High
Court appoints an arbitrator for adjudication of
disputes, on application made by any of the
parties.

Initially, one set of decisions ruled that the
appointment of an arbitrator by the Chief Justice
is an administrative order. The Hon’ble Supreme
Court in Konkan Railway Corpn. Ltd. V. Mehul
Construction Co.; (2000) 7 SCC 201, held that the
powers of the Chief Justice under Section 11(6)
are administrative in nature and that the Chief
Justice and / or his designate, does not act as a
judicial authority while appointing an arbitrator.
The same view was reiterated in Konkan Railway
Corpn. Ltd. V. Rani Construction (P) Ltd.; (2002) 2
SCC 388.

However, a Constitution Bench of 7 judges
overruled the afore-mentioned view in SBP and
Co. V. Patel Engg. Ltd.; (2005) 8 SCC 618 and held
that an order passed by the Chief Justice is not
administrative but judicial in nature and subject
to appeal under Article 136 of the Constitution of
India. It was also held that the Chief Justice or
the designate Judge will have the right to decide
preliminary aspects like the Court’s own
jurisdiction, existence of a valid arbitration claim,
the existence of a live claim, inter alia.

The decision in SBP and Co. was further
clarified in National Insurance Co. Ltd. V.
Boghara Polyfab (P) Ltd.; (2009) 1 SCC 267,
wherein, it was held that the duty of the Chief
Justice or his designate is defined in SBP and
Co. It was further held that the Court
identified and segregated the preliminary
issues that may arise for consideration in an
application under Section 11 of the Act into
three categories, i.e. (1) issues which the Chief
Justice or his designate is bound to decide; (2)
issues which he can also decide, i.e. issues
which he may choose to decide; and (3) issues
which should be left to the Arbitral tribunal to
decide.

The same view pertaining to Section 11(6) and
the issues to be dealt with by the Chief Justice
or his designate was followed in Shree Ram
Mills Ltd. V. Utility Premises (P) Ltd.; (2007) 4
SCC 599 and Arasmeta Captive Power Co. (P)
Ltd. V. Lafarge India (P) Ltd.; (2013) 15 SCC
414.

As a consequence, to the afore-mentioned line
of decisions, the Chief Justice or his designate
was conferred with the jurisdiction to decide a
large number of preliminary aspects.

In this context, the Law Commission of India,
vide its Report No. 246, recommended
amendments to Section 8, addition of a new
sub-section, namely, sub-section (6-A) in
Section 11, inter alia other amendments to
Section 11 of the 1996 Act.

The Law Commission Report endorsed
restricting the scope of the judicial
intervention only to situations where the
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Court / Judicial Authority finds that the
arbitration agreement does not exist or is null
and void. In so far as the nature of intervention
was concerned, it was recommended that in the
event the Court / Judicial Authority was prima
facie satisfied against the argument challenging
the arbitration agreement, it shall appoint the
arbitrator and / or refer the parties to
arbitration, as the case may be.

The amendment proposed by the afore-
mentioned Law Commission Report envisaged
that the judicial authority shall not refer the
parties to arbitration only if it finds that there
does not exist an arbitration agreement or that it
is null and void. In the event that the judicial
authority was of the prima facie opinion that the
arbitration agreement exists, then it shall refer
the dispute to arbitration, and leave the
existence of the arbitration agreement to be
finally determined by the Arbitral Tribunal.
However, if the judicial authority concludes that
the agreement does not exist, then the
conclusion will be final and not prima facie. The
amendment proposed a conclusive
determination as to whether the arbitration
agreement is null and void. Thus, if the judicial
authority refers the dispute to arbitration and /
or appoints an arbitrator, under Sections
8 and 11 respectively, such a decision will be
final and non-appealable. An appeal can be
maintained only under section 37 i.e. in the
event of refusal to refer parties to arbitration, or
refusal to appoint an arbitrator.

Pursuant to the recommendations of the Law
Commission Report, Section 11(6-A) was first
introduced by means of an Ordinance and then
by the Arbitration and Conciliation (Amendment)
Act, 2015, with effect from 23.10.2015, vide
Amendment Act 3 of 2016, with the objective to
provide that the High court or the Supreme
Court shall examine the existence of a prima
facie arbitration agreement and no other issues,

while considering any application for
appointment of arbitrator, so that the
arbitration process becomes more user friendly,
cost effective and leads to expeditions disposal
of cases.

Amendment Act 3 of 2016 altered the language
of Section 11(6), conferring upon the Supreme
Court in addition to, the High Court or any
person or institution designated by such Court,
as the case may be, the jurisdiction to take
necessary action for appointment of arbitrator,
on application by a party.

Additionally, sub-section (6-A) to Section 11 was
inserted, confining the power of the Court to
only examining the existence of an arbitration
agreement. The amended provision in sub-
section (7) of Section 11 provides that such an
order passed under Section 11(6) shall not be
appealable, thereby, attaching finality to the
orders passed under this Section.

The intention of the Law Commission Report
and the Amendment Act 3 of 2016 was to
confine judicial intervention to examination of
the existence of an arbitration agreement and
to leave all other issues, be it preliminary in
nature, to be decided by the arbitrator.

Thus, the law prior to the Amendment Act 3 of
2016, laid down by the Hon’ble Supreme Court,
which included going into whether accord and
satisfaction has taken place , was legislatively
overruled.

In line with the intention of the Law Commission
Report and the Amendment Act 3 of 2016, the
Hon’ble Supreme Court in Duro Felguera, S.A. V.
Gangavaram Port Limited; (2017) 9 SCC 729,
held that as per the provisions of the amended
sub-section (6-A) of Section 11, the power of
the Court is confined only to examine the
existence of the arbitration agreement.



While this judgment clarifies the effect of inserting
sub-section (6-A) to Section 11 vide the
Amendment Act 3 of 2016, it also lays down that
the said sub-section now stands deleted, since the
passing of the Amendment Act of 2019. The
omission is pursuant to a High Level Committee
Review regarding the institutionalization of
arbitration in India and in an effort to limiting
judicial intervention in the arbitration process.

The Committee recommended that in order to
ensure speedy appointment of arbitrators, Section
11 may be amended to provide that the
appointment of arbitrator(s) under the Section
shall only be done by arbitral institution(s)
designated by the Supreme Court (in case of
international commercial arbitrations) or the High
Court (in case of all other arbitrations) for such
purpose, without the Supreme Court or High
Courts being required to determine the existence
of an arbitration agreement.

Accordingly, it can now be seen that after the
Amendment Act of 2019, sub-section (6-A) to
Section 11 has been omitted, as the appointment
of arbitrators is to be done institutionally, in which
case, the Supreme Court or the High Court, under
the old statutory regime are no longer required to
appoint arbitrators and consequently, to determine
whether an arbitration agreement exists or not. It
has also been clarified vide Section 11(6B) that the
designation of any person or institution by the
Supreme Court, or, as the case may be, the High
Court, shall not be regarded as a delegation of
judicial power by either the Supreme Court or the
High Court.

Therefore, it is apparent that all amendments and
judicial pronouncements, therein, endeavor to
achieve the main objective of the 1996 Act i.e. to
make provision for an arbitral procedure which is
fair, efficient and capable of meeting the needs of
the specific arbitration and to minimize the
supervisory role of courts in the arbitral process
and to permit an arbitral Tribunal to use
mediation, conciliation or other procedures, during
arbitral proceedings, in the settlement of disputes.

However, in United India Insurance Company
Limited V. Antique Art Exports Private Limited;
(2019) 5 SCC 362, decided on 28.03.2019, the
Hon’ble Supreme Court held that the decision in
Duro Felguera is a general observation about the
effect of the amended provisions which came to
be examined, as per the facts of the case. The
Hon’ble Court took note of sub-section (6-A) to
Section 11, introduced by the Amendment Act 3
of 2016 and in that context observed that the
preliminary disputes are to be examined by the
arbitrator and are not for the Court to be
examined within the limited scope available for
appointment of arbitrator, under Section 11(6) of
the 1996 Act. It held that the appointment of an
arbitrator is a judicial power and is not a mere
administrative function leaving some degree of
judicial intervention. It is always necessary to
ensure that the dispute resolution process does
not become unnecessarily protracted, when it
comes to the question of examining the
existence of judicial intervention.

On 05.09.2019, a three Judge Bench of the
Hon’ble Supreme Court in Mayavti Trading Pvt.
Ltd. V. Pradyuat Deb Burman; 2019 SCC OnLine
SC 1164, overruled the judgment of United India
Insurance Company Limited as not having laid
down the correct law. It was held that Section
11(6-A) is confined to the examination of the
existence of an arbitration agreement and is to
be understood in the narrow sense, as has been
laid down in the judgment of Duro Felguera.



Making Headlines

July 4, 2019 - Liquidator Cannot Deal With Properties Attached As 'Proceeds Of A Crime' Under PMLA: NCLAT 
Read More Livelaw

July 2, 2019 - Unrelated Parties under no obligation to furnish information under section 
19 of Insolvency Code, NCLT
Read More Barandbench

Essar Steel: Lenders may take a Rs 20,000 crore hit
July 5, 2019 - Financial Creditors to take a Bigger Haircut? Mr. Ashish Pyasi, Principal Associate, Dhir & 
Dhir Associates highlights with Financial Express discrimination among the same class of creditors.
Read more Financial Express

July 14, 2019 - Different Inks on negotiable Instrument may render it void 
Read more Barandbench

July 14, 2019 - Going to court is like going to a graveyard’: A day in the life of an 
NCLT courtroom, Fort, Mumbai Read More Indian Express

DHFL says resolution plan in the works; MFs evaluate ICA
July 16, 2019 - According to Mr. Ashish Pyasi, Principal Associate, Dhir & Dhir Associates, if mutual funds 
sign the inter-creditor agreement then they may not be going against provisions of the law.
Read more Financial Express

Govt likely to oppose NCLAT's Essar Steel order in Supreme Court
July 17, 2019 - Mr. Ashish Pyasi, Principal Associate, Dhir & Dhir Associates shares his views with Business Standard 
on NCLAT's Essar Steel Order in Supreme Court. The order, the government said, is not in line with the Insolvency 
and Bankruptcy Code.
Read more Business Standard

Changes in liquidation process under IBC not retrospective: IBBI
Aug 29, 2019  - In the ongoing cases, implementing the amended liquidation regulations were becoming a 
challenge for the stakeholders. For instance, in a case where more than a year is gone in the liquidation process 
and the process is not yet over, the timeline of completion of the process within a year is not possible for all the 
stakeholders,” Ashish Pyasi, associate partner with Dhir and Dhir Associates, said
Read more Financial Express

RERA holds the key to development of J&K's realty sector, say experts
August 12, 2019 - Mr. Girish Rawat, Partner, Dhir & Dhir Associates, shares his opinion with Business Standard on 
Jammu & Kashmir's Realty Sector and the times to come.
Read more Business Standard

Non-bank lenders may become part of ICA
August 8, 2019 - Mr. Ashish Pyasi, Associate Partner, Dhir & Dhir Associates shares his views with The Financial 
Express on central bank's June 7 circular on a prudential framework for resolution of stressed assets mandates - all 
lenders to enter an ICA during a 30-day review period to provide for ground rules for finalisation and 
implementation of the resolution plan
Read more  Financial Express

Aug 2, 2019 - NCLAT sets order directing Jaiprakash Associates to return land worth Rs 5,900 to Jaypee Infratech
Read more Barandbench

https://www.livelaw.in/news-updates/liquidator-cannot-deal-with-properties-attached-as-proceeds-of-a-crime-under-pmla-nclat-146096
https://barandbench.com/unrelated-parties-information-insolvency-code-nclt/
https://www.financialexpress.com/industry/essar-steel-lenders-may-take-a-rs-20000-crore-hit/1629595/
https://barandbench.com/different-inks-negotiable-intrument-void-madras-hc/
https://indianexpress.com/article/india/mumbai-nclt-courtroom-cases-5828128/
https://www.financialexpress.com/industry/dhfl-says-resolution-plan-in-the-works-mfs-evaluate-ica/1645135/
https://www.business-standard.com/article/companies/govt-likely-to-oppose-nclat-s-essar-steel-order-in-supreme-court-119071700728_1.html
https://www.financialexpress.com/economy/changes-in-liquidation-process-under-ibc-not-retrospective-ibbi/1689476/
https://www.business-standard.com/article/opinion/what-it-will-take-to-boost-the-real-estate-sector-in-jammu-kashmir-119081100681_1.html#.XVEhi6Od_qo.gmail
https://www.financialexpress.com/industry/non-bank-lenders-may-become-part-of-ica/1669483/
https://barandbench.com/nclat-jaiprakash-associates-return-land-jaypee-infratech/


Notable Speakership

Ms. Varsha Banerjee, Partner, Dhir & Dhir 
Associates opines during a panel discussion at The 
Lex Witness 6th Annual Banking & Finance Legal 
Summit 2019 held on 12th July at Four Seasons 

Hotel, Mumbai.

Mr. Girish Rawat, Partner, Dhir & Dhir Associates 
sharing his views during a panel discussion at 

The Lex Witness 6th Annual Banking & Finance 
Legal Summit 2019 held on 12th July at Four 

Seasons Hotel, Mumbai

Mr. KPS Kohli, Partner, Dhir & Dhir Associates 
felicitating Wg Cdr Sivarama Krishna Prakash 
(Retd), Sr. Corporate Counsel, CISCO after he 

delivered a special address on behalf of 
Association of Corporate Counsel at The Lex 

Witness 7th Annual Information Technology Legal 
Summit held on 5th July at The Shangri-La Hotel, 

Bengaluru.

Ms. Namrta Sudan, Partner, Dhir & Dhir 
Associates post a panel discussion at The 7th 
Annual Lex Witness Information Technology 

Legal Summit 2019 held on 5th July in Bangalore.
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